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}\ny person aggrieved by this Order-in-Appeal may file an appeal to the appropriate
'authority in the following wa
;mr Regional Benctm) aI;R
in the cases where one of the issues involved relates to place of supply as per Section
109(5) of CGST Act, 2017.
m;mAe ;t/CGST Act other
than as mentioned in para- (A)(i) above in terms of Section 109(7) of CGST Act, 2017
3 imppellat;-Tribunal Mmled as prescribed under Rule 110 of CGST
Rules1 2017 and shall be accompanied with a fee of Rs. One Thousand for every Rs. One
Lakh of Tu{ or Input Tax Credit involved or the difference in Tax or Input Tax Credit
involved or the amount of finep fee or penalty determined in the order appealed against,
subiect to a maximum of Rs. Twenty-Five Thousand.
Mn 112{1) of CGST Act, 2017 to Appellate Tribunal shall be filed along
with relevant documents either electronically or as may be notified by the Registrarl
Appellate Tribunal in FORM GST APL-05, on common pofta1 as prescribed under Rule -110
of CGST Rules, 20 17, and shall be accompanied by a coPY of the order appealed against
within seven days of filing FORM GST APL-05 online.
Appeal to be filemefore Appellate Tribunal under Section 112(8> of the CGST Actl 2017
after paying –

(i) Full amount of Tax, Interest, Fine, Fee and Penalty arising from the impugned
order, as is admitted/ accepted by the appellant; and

( i O fi s£fX i ii:: ai t &11:1?5y:::l1:;III ep!?: :1=Lte ? fSt:Let iT[]Lla£ ]; i : Fit:7SIX: ITaT; I =?!!:;
from the said order, in relation to which the ar4)eal has been filed.

6culties) Order, 2019 dated
03.12.5019 has provided that the appeal to tribunal can be made within three months
from the date of communication of Order or date on which the President or the State
President, as the case may be1 of the Appellate Tribunal enters office, whichever is later' _
f FwMM-mnTF#7maTW;#=-qt-mw,'"t%f%q,wft*"11
law jln+4 adqlqdwww.cbic:gov.iaqi By M €1

For elaborate. detailed' and latest provisions reiating to filing of appeal to the appellate
authority1 the appellant may refer to the websitewww.cbic.gov•ill•
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F.No. GAPPL/ADC/GSTP/3538/2023-Appeal
a

ORDER-IN-APPEAL

BRIEF FACTS OF THE CASE:

M/s. Elite Conductors Limited (GSTIN-24AABCE5952DIZY) having

principal place of business at 18-19, Changodar industrial Estate7 SarkheJ-

Bavla Road> (.--hangodar7 Ahmedabad-382213 (hereinafter referred to as the

“AppeUmlt”) have filed appeal Against OIO No. 14/ AC/D/2023-24/FRC dated

08.08.2023 issued by the Assistant Commissioner, CGST & C.Ex., Dlvlslon IVJ

Ahmedabad_Nor ch Commissionerate7 Ahmedabad (herein after referred as the

“impugned order”) .

2. Brief facts of the case are that the Appellant registered under GSTIN-

24AABCE5952DIZY are engaged in the business of suppIy of Copper WindIng

Wire and Aluminum Winding Wire. During the course of Audit of the records of

the Appellant for the period July-2017 to March-2020, it was noticed that the

following paras were raised wherein the Appellant was not agreed and filed

appeal against the impugned order:

(1) Non-payment of GST on Supply of Second hand/Used Motor Vehicle. (Para

1 of Audit Report),

payment of Tax due to difference in Taxable Value of Supplies

in GSTR-1 and GSTR-3B. (Para 5 of Audit Report),

Excess availment and utilisation of Inadmissible/Irregular ITC in GSTR-3B

Vis-a-Vis OSTR 2A(Invoices not reflected in GSTR-2A (Para 6 of Audit

-. Report)

(4) Non payment of Tax under RCM on services by a Goods Transport Agency

(GTA) in respect of Transportation of goods by Road (Para 9 of Audit

Report) .

(5) Excess availment of Irregular iTC as per reconciliation of ITC taken in
GSTR-3B and ITC reported in GSTR-2A (Para 10 of Audit Report),

The appellant were issued Show Cause Notice No. 206/2022-23 dated

27.12.2022 to show cause as to why:-

“ 1 8

(i) Tax of Rs. 22,346/-{CGST Rs. 11,173/ - + S(3ST Rs. 11,173/-j'non payment
of GST on supply{sale) of second hanci/used motor vehicle .....w.r.t. Revenue
Para: i should not be demancied and recovered from them under the provisions of
Sections 74(1) of the CCST Act, 2017 read with Section 74(1) of Gujarat GST
Act,2017
b) Tax of Rs. 2,10,190/ -[CGST Rs.1,05,095/ - + SGST Rs.1,05,095/ -1 wrongly
avaite(i and utilize(i .. .w.r.t, Reue7Lue Para-5 st\outcl not be <iemarL<led and
recovered from them under the provisions of Sections 74(1) of the CGST Act 2017
read with Section 74(1) of Gujarat GST Act, 2017;
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F.No. GAPPL/ADC/GSTP/3538/2023-Appeal

(ai) input tax credit oy’ Rs. 73,132/- jiGST Rs 2,880/- + CGST Rs. 34, 126/- +
S(;STRs.34, 126/ ]{Seventy One Thousand One }lum2re€1 Thirty Two only)wrongly
availed and utilized ........... zu. r. t Revenue Para-6 shotIIci not be d.e7rta7tded ct-rtd

recovered fnyra the'ra under the provisions of Sections 74{1) of the CGSF Act, 2017
read uRl:h Section 74(1) of Gujarat GST Act, 2017; read with Section 20 of the
IGST Act, 20 1 7
(h))

(v) Tax Rs, 12,118/- [CGST Rs, 6,059/- + SGST Rs. 6,059/] (TIDe'Eve

Thousand One Hundred E;igtaeen only,) Short payme-ab of tax under RCM on
services by a goods transport agency (GTA) in respect of transportation of goods
by road ..... to.r.t. Reuenue Para-9 sttoulci not be clematcled and recobered from
them trmier the provisions of Sections 74(1) of the casT _A,ct,:2017 read IVith
Section 74(!) of Gujarat GST Act, 20 17;
(vi) Input tax credit of Rs. 16, 16,631/- [!GST Rs 7,68,127/- + CGSF Rs.
4,24,252/- +SGST Rs. 4,24,252/-](Sbcteen La}ctu Sixteen Thousand Six Hundred
Thirty One only)umon dy avaite(i and, utilized ....... tc/. r.t Revenue Para-10 should
not be demanded and recovered from them trader the !xovisio-as of Sections 74{1)
of the C;GST Act, 2017 read with Section 74{!) of Gujarat GST Act,2D:17; read
with Section 20 of the iGST Act 2D 17;
(vii) Interest payable in terms of Section 50(1) of the CGST Act, 20 17 read with
Section 50(1) of Gujarat GST Act, 2017 stmuM_ not be charged & recovered from
them tmcier Section 74(!) of the CGST Act, 2017 read with Section 74{1) of
Gujarat GST Act, 2017, read with Section 20 of the !GST Act, 2017; on the
demands at 18(i), 18(ii) and 18(v) above;
(vii) Interest payable ta terms of Section 50(3) of the C(3S-!' Act:, 2D17 reaci uRtlh
Section 50{3) of Gujarat GST Act, 2017 read with Section 20 Q' the IGST Act,
2037 should not be charged & recouereci y’rom t?rem under Section 74(1) of the
C:GST Act, 2017reaci with Section 50(3) the Gujarat GST Act, 2017 read loU:h

*Section 20 of the IGST Act, 2017; on the demands at 18(ai),...., and 18(vi) above;

Penalty under Section 74(1) of the CGST Act, 2017 read with the provisions
74(1) of Gujarat GST Act,2017 read loith Section 20 of the IGST

7 should not be imposed on them in respect of the demands at
18(ii), 18(fd),..., 18(v) mad 18(vi) aboue”.

The adjudicating authority passed the order as un(icr :

“(i) r conFrm and order to recoIler the tax amount of Rs.22,346/ -
rc(,w Rs.119173/- + sc,ST Rs.!1,173/] for nonpayment .of GSF on
supply(sale) of second hand/used motor vehicle under Section 74
(1) of the CC,ST Ac.t> 2017 . read wah the corresponding provisions
of SGST Act, 2017;

(a) ! conF77rt and order tO recover the tUC awLOun’c OF Rs.29lOJ19C)/-£CGST
Rs.l305y095/_ + S(,ST Rs.i305>095/ ] SttOn paid On dIfference in twcable value
shouj,rt irt (,STR-1 and taxable value shoura in GSTR-3B under Section 74 (1)

of tb c(,ST Act 2017 read with the comesponcHng provisions o=f

SGST Act 201.7;

(ai) I cor$rm and order to recover the input tax credit of Rs. 71,132{- £IGSTq
'R;.2880}_ , CC,ST R,. 34,126/- + SGSr Rs.34,126/- a"Q"gIg a”aRed '”“i
-utah,ed, IMer Section 74 ( 1) of the CGST Acl 2017 read with the comesponch-ag

provisi,ons of sc,sr Act, 2017/ IGST Act 2017;

3



F.No. GAPPL/ADC/GSTP/3538/2023-Appeal

(U) I con$rm and order tO recover Tax Of Rs.12 Jl:18/ -ICGSF Rs'6,059/- + S(3ST.

ks.62059/] short paid under RCM on sertRces by a goods transport agencY (GTA)

h respect of transportation of goods by road under Section 74 (li of the CGST
Act, 2017 read tuith the corresponding pYOViSiOYn of SGST Act, 201 7;

(Vi) I conF,rm and order tO recover Input tax credit Of Rg.16J 16i631/-
'tlaST R,.},68,127/_ , CGST R,.4,24,252/- + SGST Rs.4,24,252/] wrongly
auaRed, a,rtd. ubaze ci under Section 74 (1) of the CGST Act, 2017 read with the

cor7esponding provisions of SGST Act, 2017/ K;ST Act 2017;

(Va) i con8rm arId order to recover interest at applicable rate under Section 50 of
the CGST Act, 2017 on demands at (i),(a)> (iii)i (v) and (Vi) above;

(vM) I impose penalty of Rs.19,32,417/- QGST Rs.7,71,O07/- CC3Sl:

R,.5,80,705/- + SGST Rs.5,80,705/-) under Sectio" 74(1i rea(i 11£th

con.esponding section of sc,ST Act, 2017/XJST Act, 2017 on demands at (i),(ii),
(iii), (o) and (Vi) above.”

4. Being aggrieved with the impugned order, the Appellant Bled the present

appeal on 03.11.2023 on the grounds that:

order of the Assistant Commissioner, Central Excise & CGST, Division-IV,

in so far as confIrmation of demand of tax Rs.22,346=00 +

loy19c)=00 + Rs.71,132=00 + Rs.12,118=00 + Rs.16,16,631=00 and

of penalty of Rs.19,32,417=00 is concerned, is not proper, legal and

on the ground that it is passed in routine and superfluous manner

without taking into consideration the facts and legal aspects of the issue.

'dabaci-N07ttt

9. It is submitted that show cause notice was issued on the basis of audit

objections raised by CGST Audit party. The appellants in their reply to the show

cause notice in respect of short payment of tax submitted that allegation of short

payment of tax was made merely on the basis of compudng $gures reported in

GSTR-1 with GSTR-3B, however department ciici not disclose the details of

supplies in respect of which tax liability was not discharged. With respect to

excess avaament of input tax cre(ht, appellants submitted that merely because

invoices were not rePected in GSTR-2A, ITC could not be disallowed. Moreouer,

ITC avaiteci on IGST in respect of imported goods did not refLect on GSTR-2A and

therefore, ITC cannot be disallowed. It was also submitted that appellants

strictly complied with the provisions of Section 16 of CGST Act. And that persons

transporting goods by loading tempo and rickshaw chd not issue consignment

notes and therefore, service rendered by them does not come under the ambit of

GTA service. However, learned Assistant Commissioner has confIrmed the

demand merely on the basis of ciWerence in fIgures ofGSTR-1 and GSTR-3B And

input tax credit has been disallowed on the basis of non compliance of
4
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instructions of CBiC ctrcutar. The deala7tc2 has been cony-twneci a7zc2 input flax:

credit has been disaltou?ed witttout estabtistting corL'craven6o’n of any of the

provisions of Section 16 of CGST Act. Wterej:ore, order 'impugned may please be

quastteci and set aside.

i. Non-pag7nent of GST ©j'’ Rs.22.,346=C>© on supPly of (sale} ©j' sec® nd

ktand /z&sed @t®€©r z?eh&Ze. {T@btaa of saW

10. in the show cause notice. GST of Rs 22,346=00 was demanded in respect of

s&zZe of second hand / used car tn terms of Rule 32(5) of CGST Rules. The

demand was raised on the ground that in terms of Rule 32(5) of CGST Rules

32(5) needs to be charged on the margin amount bookled by the supplier d'eating

in setting/ supply of second hand goods. The appellants :m their reply to the show

cause notice subrratteci that sale of used car does 7zo£ come under the ambit of

supply and sale of such car cannot be said as supply of goods in the course of

$ri{heranc'e of business. In this connection relevant text of para !2 and 13 of the

reply are reprociuceci herein below:

12. It is srrbmi£ted that tcm has been clentanded uRtttout establishing the

'supply’.It is prudent to submit that levy of GST is on supplies of goods or

services or both. Since taxable event und.er GST law is 'supply’, the supply

has to be estabLished. Section 7(1)(a) of CGST Act cie$nes "suppIy"

The 'rtecessa,ry etemeras that constitute supply under GST Act are a) the

activity irEVOlves supply of goods or services or both; (ii) the supply is for a

tratess otherbuise specijtcaay provided for; (tfl) the suppIY iS

in the course or fu'rth.erance of business; (iV) the suppIy is a taxable
a taxable person. Since old and used

car was s(.)a9 the same would not be covered trader the cie$ntac'n of suppIY'

Irt as much as sale of car cannot be con.stn£ed as made m the COUFSe OF

furtherance of business except the sale of car by a car mamaacturtng

company or car distributor or agent dea'a'@ in saZe and purchase of can As
such when the transaction does not fall under the ambit of suPPIY, the

dema7tci of tcm is ex-facta iILegal.

13. irt th prese'ra case 710ticee is engaged in ite ww-ml:factuFe and saZe of

Copper Whl&lg Wire. The nottcee is not engaged h th business of

m! !(rdIL InLllrCt+CrtV+rilrILg of Car () r S C!ie ()f purchase Of care Tihe car UV as usedL by tILe

Director of the company for his personal use, thereJ'orel saZe of such CCm

ca',mot be said as supply C>f goocis &teLe cou7se of $x7ttLeTanCe qf k)tLsITLess

supply; and (v) the supply is made by

5
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11. However, tuahout rebutting the conterMons Of the appetlantsJ leawLed

aqudicatirtg authority has con$rated the demand FetYing on Acivcmce RuIIng

given in the case Of DishwLa-a Carbogen AmOR Ltd. cited a{2022(67)GSTLf

382(MR_GST_@.). with respect to reliance placed on Advance Ruling in the
above ca,se2 it is submitted that issue before advance authodtY was Of

clcns#tcation' cmd valuation of old and used motor vehicles and not of taxabihtY-

In this regard question raised before the Advance Authority are reproduced for

ease of reference:

4. Questions on which Advance Ruling sought.

(1) On what value, the new car purchase by the companY is sold a$er using it

for business purpose, shall the GST be charged?

(2) At IVy,at rate of GST the new car purchase by the company is sold aBer

using it For business purpose, shalt the GST be charged?

(3) Whether the vaLue of old and used car, sold by the companY as mentioned

abovey can be taken as the value that represent margin of the supplier, on

Sap@y of such car and whether the GST can be charged on, such margin?

The value that represent margin of the supplier, on supply of such old and

goods/ car will be inclusive of GST or exclusive?

of above questioned raised before Aduance Authority, it is revealed

issue i7tvotoeci was valuation and classifIcation of used vettidg. Further, on

’perusal of Question No. (1), it would be seen that the car was used for business

purpose. In the case of the appellants car was not used for business purpose. It

u;as the facility given to the Director of the company. Therefore, learned

adju(iicating authority has misplaced reliance on the ruling of advance authority.

Consequent-Ly, order may please be quashed and set aside.

12. it is submitted that used car sold by appettunts does not fall un<ier the ambit

of supply in as much as sale of car was IIOt supply in the course of or

furtherance of business. The appellants are rto£ engaged in the business of
manufq&uftng or supply of car. Further/. Honourable High Court of Delhi in the

case of Panacea Biotech LivRteci v. Commissioner of Trade anti Faxes [(2013) 59

VST 524 (Det.) ’has held that, setting of used cars cannot by any stretch of the

imagination be characterized as "ancillary" or incicientat to the business of a

pttarmaceuticat company. As such setting of used car cannot be construed as

supply of goods in the absence of such supply in the course fUTtherance of

business. Therefore, order passed by learned Assistant Commissioner may

please be quashed and sgt aside.

//. Short payment of t@x of :Rs. 2,Z©,:L9©=C3© cd&&e to cm'eren©e ia &ax@bZe

zlaZzce of st&pp lies reported in GST:R-:I and <JSTJ?-3© (Table-2 of seN}

6
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13. With respect to demand. raised on the ground of short payment of tax

ofRs.2,10, 190=00 due to differential taxable vdb,Ie reported in GSTR_ I and.

GS'N-3B, appellants in their reply to the show cause notice submitted that

(iepartmerLt has not (iisctoseci the details of supplies in respect of u)tRott tax
liability was not ciisctturgeci. in this connection reliance was also placed on the

decision of Honourable Tribunal tvtterein it was held that tax cannot be

ciemaade(i uRttvut estabtistang removal of goods. Relevant texts of written

submissions- made during the personal treari% are reprod.u_ceci herein below:

6. It is submitted that allegation of shod payment of £aJC has been made

merely on the basis of comparing fIgures reported in GSTR- I uRth GSTR-3B.

However, department has grossly failed to disclose the details of supplies in

respect ofwtdch tax liability has not been clisctta7ged.

7. It is further submitted that charges of c£earartce oy' goods uRthout payment

of tax have been made only on the basis of audit objection. The sttotv cause

notice does not bring out any evkie'rue of supply of goods without payment of

tax. It is well settled tutu that Burden for rxorAng the supply of goods uRtttout:

payment of tax lies upon reuenue- The revenue is required to ciischarge the

aLlegation of nonpayment of tuc by rxod_action of say-@tent and aMrmative

ev idea.ce as held by Honourable Tribunal ta the case of Udcat Galvanizers Ltd.

v/s. CCR&C, BBSR-i cited at 2003(158)ELT-42{T'a.-Kolkata) the Honourable

T7{bu7tat in para 4 and 5 of their decision has fIeld as trader:

fSir,<.,ey iT, the p',,,„,t ,h.w ,all,, a.ti,, th, ,m„ Wah ,,ga,d t, ,apply Of

goods wehout payment of t(vc has not been (hschargec2 by the Department,

the aaeg(ltiorl of supply of goods cannot wiLttout payme-rut of tax does not

sustain.

!{ou9eve.r> withou,{ gbR71g any $ndhrg on’the submission oy’ the appellants learned

a.djudicathlg authority has conyiraLed the demand. As such ordeF passed bY

learned Assistt.,trLt Com'7TL{.ss{.Offer may please be qu.ashed and set aside.

st

14. It is submtted that appetLants discharged thea tax &abilitY on aZZ the

supplies affected by them and the depa{meat has not chsctosed any invoice or

su.ppb against toUch tax habit&y was not discharged. The demand has been

con$nned merely because the $gures of suppIY FeBected in GSTR-1 cme 77zoFe

than the $gu'res shown in GSTR-3B. TPure is no allegation or fbIcling that

appeaa-,ItS supplied good, or services without payment of tax' In this connec£z07z

reteva7a text of the jul&ag of para 13.2 of the order isrepro(iucedheTetn below
7



F.No. GAPPL/ADC/GSTP/3538/2023-Appeal

Wureyore2 1 hold that there is a difference in tcvc liability shown in their GSTR-

1(md, as per their GSTR-3B for the period. Aug-17 to Nov-2017 and

accordingtyy I hold that, not ieee iS required tO pay GST Of Rs.2, 10, 190=00

(Rs.ly05y095=oocGST + Rs. 1l059095=00 S(,ST) on such (RfererLdat value.

on, perusal of the .above $nding, it is revealed that learned a(iNdicating authoritY

has cor®rmed the demarLci merely on the ground of ciWerence offgures shou;rt in
(,STR_1 and (,STR_3B. The learned a(ijuciica,ting authority has not established

that goods or services were supplied without payment Of tax. Thereforel

cortprntaaon of tcvc Rabikty merely on the basis of (iiffere7Ice in returns is not

proper arId just.

15. in co-arte.n with submission that erttire tax liability was chscttargeci, Self

cert@.ed copies of sales register arId GSTR-3B for the period August-2017 to

November-2017 along with statement of tax . liability und payment thereof are

enclosed at A7trtexure ’E-1 to E-3'. in 'tight of the documentary evidence of

discharging tmc liability, the order passed by learned Assistant Commissioner

z _ ._\ may please be quashed and set aside.

{I}i.::.J.'r;/===/=T===;d T===.;.„,at\vW---jf:i
m))=' '#jW of Rs.8,8:24=oo + Rs. 8,824=00 was not paid. Similarly, for the month of

b/September-2017 tax of Rs.50,414=00 + Rs.50,414=00 was not paid' However,

for the month of October-2017 tax &ability was chscttarge(i in respect to all the

supplies recor(ie(i in sale register. Further, for the month of November-2017

appellants paid Rs.65,671=OO +Rs.65,671=QQ in excess to the aatitity computed

from sales ledger. As such from Augut-2017 to November-2017 appellants paid

Rs. 6,433=00 +Rs.6,433=00 more than the liability computed under sales ledger.

Therefore, order of teamed Assistant Commissioner may please be quashed and
set aside.

111. Bxcess avaUmertt and utilization of in@ci7niss{bte/irregul@r ITC in

(}STR-3B Vis-a'Iris (}ST:R-2A (invoices not rejlecteci in (}STR_2A) (Table-3 ©J'

SCN)

17. The input tax credit of Rs.71,132=oo was sought to be denied on the ground

that input tax credit was taken in GSTR-3B on the basis of invoices though the

invoices were not reflecting in GSTR-2A. The appellant in reply to the show cause
notice submitted as under:

17. With respect to invoices not reflecting in GSTR-2A or suppliers have not

fIled their GSTR-1 and therefore asking rto£fcee to reverse nc, it is submitted

that noticee have taken input tax credit strictly in consonance ulah the

provisions of Section 16 of CGST/ GGST Act. In as much as noticee has

8
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received the goods in respect of vitdctt {7zPu'c tax credi£ ',vas taken arId the

goods were received under valid tUC hrvpi,ces. FuRywry the goods are used ta

the coarse cw hrtttera-ace of the bust’ness of the rroticee. it is not the case that

Boticee has rIOt paid the value of supply a'Long with tcm payable thereon to the

suPP ReFS. As such mereIY because some suppliers have nof pIed GSTR-1 or

wrongly Fled GS-R-i, the input tax credit co.'tulot be disaltou;ed to tb notic.ee

Here it is sub7nitte(i that the requirement of y'urMs tang d+etaas oy havok'es by

the supplier in the statement of outuja-rd supp-Ly and, cowuruIdealbIg such

details to recipient of such invoice brought into Section 16 v ide a'oti$ccztio'a No.

39/ 202 l-CT dated 21-12-202 1 with effect from Ol-O1-2022. Therefore9 on the

basis of m{smatctt irt details fumished in GSTR-3B cmd GSTR-2Ay hq)ut tax
crechtcarrrLot be disallou?ed.

However, u;itttout properly discussing the submission, learned adjud{cati,ng

au£ttoritY has disallowed the credit without showing any contrave7rdon of Section

16 of CGST Act. Therefa-e, such order may please be quashed a_nd set aside.

1 8. it is SUkyaLiKe(i that observation of iTC credIt o_vatLed ta GSTR-3B on th ba.sis

OJ’ im;c>ices even t'hough invoices were not reflecting in GSTR-2A is factually

incorrect. in as much as 19 invoices stated to have been not reylecthg in (,STR-

2A as per Table-3 to the show cause notice. }iotveve'r-, appellants have noticed

that irmoices shown against Sr. No. 1 to 3, 5 to 9, 12 and 24 are reflecting in
(3STR-2A. in this connection relevant GSTR-2A are enclosed at Artrtexu.re ’F’

Further, with respect to remaining invoices not reylecting oa OSTR-2 A, copy of self

’+ertiBed Invoices mci corresp07u£'ng ptrrchase ledger are enclosed at ArrrLexure

’G’. In Rgttt; of the above eli(ie-aces, order passed by Ve teanreci Assistant

{ Commissioner may please be quashed mId set aside.

1 ,// 19. It is submitted that learned adjudicating authority &l para 13.3 of his
fIndings 7eprociuceci text of Section 16(1) and (2) of CGST Act and thereafter

relied on CBIC circular No. 183/ 15/2022-GST dated 27- 12-2022 and heI(i as

under:

From above clariPcation, it is evident that noticee have to Jul8U t-he conciUions

a.s me7tt{,oiled in Para 4 to 4.2 further, i Bad that the noticee have not

submated any documen.tang evidence$ regcudtag payment in respect of such

htujard supply any also not submitted may certifIcate required as per the Para

4.1.2 to claim. the ITC in respect of the invoices which are re/t.ectiag the

corresponding GSTR_2A durbrg the period F.Y.20 1 7: 18 to F. Y.201 8-1 9.

on' perusal of above jtndhtgs> it is crystal cZea7' that learned' adjudicating

authority has disallowed iTC for non compliance oy’ instructions of CBiC circular'

The leawted adjudicating CLUthOdty has not found any contravention of the

provisions of Section 16 or CGSF Act. S&Ice there is no contraventb-a of the
9
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provisions of Section 16, ciisaUouang input tax credit is against the law,

spec{fwaKy provisions of Section 16 of C(;TF Act. Therefore, order passed by

learned adjuchcating authority may please be quashed and set aside.

IV. Non-payment of tax uytcier :RtCIW on sertrices by a Goods Transport

Agency (GTA) in respect of er@ras£2©r&@eZ©r& of goods bg yo acl. fT@bZe 5 of

SCR)

20. The (iemanci with respect to sh07t payment of tax in respect of Goods

Transport Agency service was raised on the basis of reconciliation GSTR-3B with

ProfIt & Loss account. However, department has not specifIed the transactions in

respect of which tax was not paid. The appellants in reply to the show cause

notice submitted that tax in respect of GTA service was paid in respect of the

trarLsportaUon of goods by the transporters who were covered by tb de$7a607t of

Goods Transport Agency and issue consignment note. Hotueve-r, where the goods

were transported by loading tempo / 7{chs flaw, who did not issue consignment

note, the tax was not paid. The learned adjudicating authority hcm c07tyunted the

demand on the ground that appellants have not sub7n.ated supportive

As such learned Assistant Commissioner has conf,rmed. the dem,a,nd

basis of the allegation made in sttou9 cause notice.
fag;

With respect to tax not paid on GTA service, sample copies of cash vouchers

of transportation charges paid are enctose ci at Annexure 'H’. Siwatarhy>

copies of bias wherein transporter has not issued corts{grme7tt note are

enclosed at A-nnexure 'I’. In light of the above documertta,ry evid,encey the order

passed by the learned Assistant CommIssioner mail please be quashed, and set
aside.

V' Bxcess ctucziZF7zerte of irregular XTC as per rec®ncia@tion of ITC taken in

GSTR-BB @nd iTC tep©rte€g tr& GSTR-2A. (Table 6 of seN)

22' It is submitted that input tm credit of Rs. !6y 172631=00 was sought to be

recouete(i on the g{oun.d tha inpUt tax CURt amourttkLg to Rs.16,173631=c)o has

been avc£ted in GSTR-3B, howeverJ the invoices in respect of u;heh i7tput tax
cre(Bt has been avcdted are not reftecd,ng in GSTR_2A. .. .

The appellants in reply to the show cause notice subm&ted as under:

32' Further, it is pointed out that input tax credit of Rs. 169 17>63 1=00 has

been sought to be recovered on the basis of dahIS / fIgures abstracted from

Mm GSTR-9. in this c07z7zec don kind at£erLaOn is naea to coMma of

'paYttcutaFS reported in’ to Table-6 of the show cause notice. on perusal of the
column tO Table -6J it iS revealed that all the details have been, abstracted or

taken from GSTR-9. Inasmuch as it has -been stated that '(as per (.,STR_9

Table-6A, 6D, 6E28(AJ J 8(C)> 8(D))’. As such show cause notice issued from the
10
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d'e'tails sttotvn inGSTR-9 and nof from ttte d.eta.Es of GSTR-2 A, as stated in the

show cause notice. Since show cause notice has been issued on the basis of

wrong information or details, the same needs to be quashed and set aside.

Here it may be suI)mid:eci ttlat form GSTi?-9 was not fIled rxoperty. Hou3ever,

the same sttouki not be taken grown<! for recovery of input tax creciit. It is also

sutmat£ed that input tax ueciit of Rs.6,05,905=00 was taken in respect of

imported goods agatnst; Ba of Entry No. 7120953 €1ateci 07-07-20 18 for Rs.

1, 11,981=00, Bill of Entry No. 7283471(iated. 19-07-2018 for Rs.

2,42,358=00 and Bill of Entry No. 7733106 dated 20-08-2018 for Rs.

2,51,566=00. Since input tax erecii't of imported goods was wrongly shown tn

all other ITC column instead of showing in import of goods under column 4 of

GSTR-3B in the month of July and August-2018, it has been construed that

noticee ttaci availed excess cre(lit. In Rgttt of the above sutymissions anti the

facts, allegation of takIng excess credit does not hold the ground.

However, uRthout ciiscusstag the above submissions of the a_ppe-LIants tag>ut tax

creciit chsallotued on the ground that appeltarts have not complied with the

instructions issued by CBIC circular No.383/ 15/ 2022- GST dated 27-12-2022.

The relevant ftnciing recorded under para 13.6 oj' O_fO reads as uncler:

From above cIa'riBcation, it is evident that noticee have to julpIt the conciitions

as mentioned in Para 4 to 4.2. Ftrrttter, lylad, that the noticee have not

submitted any documentaig ev id.enas regarding paymtent in respect of such

{nujar<i supply and also not submitted any ce7tijrcate required as per the Para

4. 1.2 to claim the ITC in respect of the invoices tvtach are re$ec8ng the

corTesponding GSTR-2A during the period F.Y.2017- 18 £o F. Y.2018- 19.b
//;ba> Cd %/b
eW;=='%;
fr 'f .\

$&%f /S ) ,.On perusal of above pangs, a is aUsta’L clear that teamed adjudhat@

<==/ author@ has disallowed nc for non complh-n:ce of mstrucEions OJ'CBiC circular
-'-"-"-- The tea,.r7Led adjudicat{rLg authority has not found any contraventicY') c)/ the

provisions of Section 36 or cc,ST Act. Since there is no contraventbn of the

provisions of Section 16> disa,Itowing input tax credIt is against the law,

spec©cathg provisions of Section 16 of CGST Act. TheFeJ-oFe> OFdeF passed bY

lea,i-ned adjudicaRng authority may please be quashed and set asIde.

23. It is sub7Mtted, thaI show co_use 720£jce was jsgaed, on the grotrnd which reads

as urLcier:

11.1 During the a.ucEt, iI was noticed that the taxpaYer had avcdIed ITC in
the{_rG.STR_3B return in excess of tb ITC on inward supplies regected ta their

G.STR2A return for the rele1jura period/yea'G the details of which are

tabulated i,71 tMTable- 6 herein under:

In the show cause notice details of @)Ut tax credit shown in GS'!-R-9 have been

,%„,d'„,,d in T',bt,'6 4th, ,h.,. ,au,, ”'££ce. However, on pe'f“sat Qf details o/
11
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M.put far credit reproduced in Table-6 of the show cause 7zottceJ it iS Fevealed

that difference of input fax credit as per GSTR-3B at (qotumn-A and ITC as per

GSI,'R_2A as per Column_E is +tsignw,cam. In this connection kind attention is

tru;Red to Column-E of Table-6 for the $nancial year 2017-18 wheFein, input tax

credit of c'GST and s(IST of Rs.2y76y36,732=OO as per GSTR-2A has been shown

arId in CotumrbA ITC of CGST and SGST of Rs.2,76,53,947=00 as peF GSTR-3B

has been shoburt. As such there is no sigrajtcant difference in ITC reported in

GSTR_2A and GSTR_3B. Further, appeacmts have prepared statement, enclosed

at A7wte)cu,re - J, on the basis of Table-6 of the show cause notice to prove that

ITC bgures- shoaln in GSTR-2A are matching with GSTR-3B. With respect to input

tax credit of Rs.6205>905=00 ctv(Bled in respect of imported goods against Bill of

Entry No. 7120953 dated 07-C)7-2018 for Rs.1,11,981=OO, Bm of Entry No.

7283471 dated 19-C)7-2018 for Rs.2,42,358£00 and Bill of Entry No. 7713106

dated 20-08-2018 for Rs.2,51,566=00, self certifIed copies of Bills. of Entry are

enclosed at Anrtetcure -K’. In light of the above, confmmation of demand on the

ground that appellants avaiteci excess iTC in GSFR-'3B in compare to ITC

reflected in GSTR-2A, is factually incorrect. Therefore, order impugned may

be quashed and set aside.

further, appeaartts are jurr&shing seQ certifIed copies of GSTR-3B alongtvith

ledger for the fmancial year 2017-18 to 2019-20, showing therein ITC

to substantiate the submission that appellants availeci input tax credit

in consonance with the prouisions of Section 16 of CGST Act. Copy of self

certifIed purchase ledger is enclosed at Annexure E. In light of the above order

passed by learned Assistant Covwtissioner may please be quashed artcZ set

\

aside.

25. With respect to imposition of penalty under the prouision of Section 74(1)of

CGST Act, it is submitted that appellants have discharged due liability and

avaited input tax credit in consonance with the prouisions of input tax credit law,

as demonstrated with documentary eli(iences herein above. Therefore, there is

not short payntent; or non payment of tax and also appellants have not taken

credit wrongly. Consequently, provisions of Section 74 of CGST Act cannot be

invoked.

26. Further, it is submitted that show cause notice has been issued on the basis

of au(ht objection raised by the department. As such all the facts and business

activities were known to the depa7tment. In fact show cause notice has been

issued from the records maintained by the appellants. Therefque, allegation of

suppression cannot be held against the appellants. In any case appellants have

(Hschargeci the entire tax Uabi&ty and taken input tax credit strictly in
consonance uRth the provisions of Section 16 of CGST Act. Therefore, order of

imposition of penalty may please be quashed and set aside.”
12
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5. Personal :Hearing;

5. Personal hearing in the present apped was held virtud ly on 19.12.2023.

Shri P.G. Mehta, Wvocate and authorized representative of appeliant appeared

h the hearing. It was submitted that they wIll submit additional submission

regarding calculation within fort:night. They hIrUler, reiterated the written
submission and request to allow the appeal.

Additional Swt>!missi© lns:

The Additional Submissions as requested d_wing the persond hearing have

been submitted with regmd to para 5, pIa 6 and para IO of the issues raised

vide dre Audit Report, on O:2.02.2024 by the appellant.

6 !>iS©Ussi©naIId Findings:

6. 1. 1 have carefully gone through the facts of the case and the submissions

made by the Appellant in their grounds of appeal as well as additional

submissions and find that the A_ppelluqt is rndn ly corl_tesdng win the

impugned order con6rming the of demand of :

(i) tax auloun_ting . to Rs.22,346=00 (CGST Rs. I1, 173 + SGST Rs.I1,173/-)
regarding nonpayment of GST on supply/sale of second hand/used motor
vehicle

(ii) TuI amotulting to Rs.2,10,190=OO (CGST Rs.1,05,095/- + SGST
Rs. 1705,095/-) Short payment of Tax due to difference in Tu-:able Vdu_e of
Supplies reported in GSTR- 1 and GSTR-3B,
(iii) Rs.719132=00 Excess availment an4 utilisation of inadmissible/Irrewlar
IT(.- in GSTR-3B Vis-a-Vis C,STR 2A(Invoices not refLected in C3STR-2A,

Rs.12,118=00 Non payment of Tax under ReivI on services bY a Goods
Agency ((JTA) in respect of Transportadon of goods by Road,

Rs.16216263 1=00 Excess avaiirnent of !rregpkr ITC as per reconciliation of

IV)
ulsoort

taken in C,STR-3B and ITC reported in GSTR-2A
d imposition of pen-alV of Rs. 19,32,417=OO (iGST
.5,80,705/- + SGST Rs.5,80,705/-)1(

Rs.7,71,007 + CGST

6.2 so the issue to be decided in the present appeal is:

Whether the impugned order passed bY the adjudicating authoritY connrmlng

the Dem.m.d of Rs. 192329417/_ (!(IST Rs. /7271PoC)7 + C{JST Rs.5,80,705/- +

SGST Rs.5 809705/_) under Section 74(1) of the cc,ST Act, 2017 read with

corresponding provisions of C,GST/IC,ST A'b 2017 along with interest under

Section 50 of he C(JST ACL 2017 and penalty of Rs. 192327417/- under Section

r Ii 7 4w ( 1 ) 0 f tII eb (hx (Jp S T /\ C t ) 2 () i F7 r ead with corresponding prcMiS ions of 1:ST / ! (ISI
Act2 2017 iS proper or otherwise?

6.3 At the foremost, i observe that in the instant case the "impugned order

is of dated 08.08.2023 and the present apped is fIled on 03'11'2023' As per

Section 107(1) of the CGST Act2 20179 the appeal i' r'quired to be filed Wink=

13
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three months time limit. I observed that in the instant case the appeal has

been filed within norrnal period prescribed under Section 107(1) of the CGST

Act, 2017. Accordingly, I am proceeding to decide the case.

Non-payment of GST ©n Supply of Second hand/Used Motor Vehicle.

6.4 it is observed that the appellant have sold capitalized goods i.e. Toyota

Innova 2.5L car having registration No.GJ-01-KC-0880 to Shri Gohi1 Naresh

N[angalsinh of Godhra, Gujarat, vide car sale deed dated 13.03.2020, and

booked an income of Rs.1,24,147/- under “car sale profit? under Indirect

Income head in their Books of accounts. The adjudicating authority vide the

impugned order has held that GST of Rs.22,346=OO (CGST Rs.11,173 + SGST

Rs.11,173/-) on the said amount of income, derived as per explanation to the

Notification No.8/2018-CT (R ) dated 25.01.2018 is required to be paid as per

Sl.No.3 of the said Notification No.8/2018-CT ( R ) dated 25.01.2018.

6.5 The contention of the appellant is that the said car was not used for

business purpose and that they are not engaged in the business of

or supply of car. Further, they have relied upon the judgment of

Hon’ble High Court of Delhi in the case of Pabacea Biotech Limited Vs.

of Trade and Taxes {(2013) 59 VST 524 (Del.)} wherein it has

}gen held that “selling oJ used cars cannot by any stretch of the imagin,ad,on be

characterized as "ancillary" or incidental to the business of a pharmczceutical

company . ” Therefore, the appellant contended that the seILIng of used car

cannot be construed as supply of goods, in the absence of such supply in the

course of furtherance of business. Therefore the order passed by the

adjudicating authority may be set aside.

mlnissioner

6.6 To examine whether the tac is payabIQ on selling of the used car.2 1 refer

relevant Notification No.1/2017-CT (Rate) dated 28.06.20172 whereby the

Central Government, on the recommendations of the Council, hag notified the

rate of the central tax for different types of goods. The relevant portion is as
under:

Cham /

Heading / Sub-
heading/ Tariff
item

Schedule IV – 14%
DescriBE;a(mS

2)
8703

(3
Motor cars and othermMeIn-R pdaRmT&iHl
for the transport of persons (other than those of heading
8702), including station wagons and racing cars [other

sically handicapped persons]than Cars for phy
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6.7 Further, Notification No.8/2018-CT (R) dated 25.01.2018 provides for
exemption from cert:d! percentage of Centrd Tax, relevuit text of which is as

under

“...exe7nPs the central tax on intra-state supplies of goods, the description of

u)tack is specife ci in co'LU.ran (3} of the Table below, falling under the tartffitern,
sub-tteachng, PLeading or Chapter os speciBed tn the First Schedule to the

Customs Tariff Act, 1975 (51 of 1975), as are given h co'aespo'mitng erLtry in

column (2), from so much tax as spec@ed ta Schedule IV of NotifIcation No.

1/2017 -Central Tax (Rate), as is in excess of the aatount calculated at the rate

specijteci in the comesponcBng entry in cotuvm (4), of the said Table, on the value

that 7epresera margin of the supplier, on suppty of such goods.

SI.No. Description of Goods Rate

Sub- heading
or Tariff item

0301 04
3 8703 m=sc=m

exceeding 1500 cc, popularly knotua as Sports
Utility Vehicles (SUVs) incLuding udaty vehicLes
Explanatio For the o of this entry,iDa

SUV iactucies a maor vetade oy’ length exceeding
4000 mm and ttatRng grotm(i clearance of 170
rrtrrt. and above

2. This notifIcation shall not apply, if the supplier of such goods has avaRed input

tax credit as deBned in clause (63) of section 2 of the Central Goods and Se7vices

'\Tax Act, 2017, CEIWAT as ciefmed in CEIWAT Credit Rules, 2004 or the input

>hI credit of Value Added Tax or any other taxes paid, on such goods.”

%{8 The De6nition of Capitd Goods, Inputs, input Tax and outward suppiy,

/as per Section 2 of the CGST Act, 2017, is as under:

! i !

+

+

(19) ''capital goods" means goods> the value of which is caod:atised in the boo/cs
of accou7a of the person ckamtrtc} the tap-at tax credit and zvtact\ are used or
irLterbded to be used in the course or furtttercrnce of business;
(59} "htput" meartg antI goods other than capital goods used or {nten(ied to be
used by a supplier in the course or Furtherance of basilless;
(63) "hIj3Ut tax credit" means the creciit of input tax;
(83) ''outward suppQ'’ trl relation to a taxable person, means suPPIY of goods or
se7vkpes or both, whether by sale, transfer, bcrrter, exchange> ticeaceJ 7entati
lease or disposal or amy otter mode> made or agreed to be made by such person
in the course or fu_'r{}LeraiKe of business;

6.9 From the co _john reading of the above Notifications and deEnitiOnS2 1

observe {hat C(,ST @14% on MOtOr cars has been notiaed aa(12 the exelnptlon

of Centra1 Tax R)r supply of certadn good9 has been notiBed, in the present case

old tad used car for which exemption in excess of the amount calculated (i'e'

in excess of rate .9% )has been nod8ed. Further7 it has been stated that are

15
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exemption notification shall not apply! if the supplier of such goods has availed

input tax credit as defined in clause (63) of section 2 of the Central Goods and
Selvices Tax Act? 2017, CEIWAT as defined in CENVAT Credit Rules, 2004 or

the input tax credit of Value Added Tax or any other taxes paid7 on such goods'

This implies that exemption granted vide the said Notification is applicable to

the suppliers who have not availed ITC on such goods.

6.10 Here in this case, the old used car (capitalized goods} is supplied bY the

appellant, which was accounted for in the books of accountS' However2 as the

availment of input tax credit on such vehicles is blocked under Section 17(5> of

the CC,ST Act, 20 17 except when they are used for making the following

taxable supplies viz. (A) further supply of such motor vehicles; or (B)

transportation of passengers; or (C ) imparting training on driving such motor

vehicles9 the same is not available to the appellant. The said car was used by

the appellant in their business (as written by the adjudicating authority in the

impugned order) and on selling, the appellant booked a pfofit of Rs.1,24,147/-.

11 As per the appellmt the said car was used by the Director of the

for personal use (as mentioned in the grounds of appeal). It is a fact

the Director is the key person of any business entity in carrying out

activity for furtherance of business. The use of the said car for

use cannot be hold good, as no company can capitalize the cost of the

capital goods which are used only for the purpose of personal use of the

Director. As per the definition of the Capital Goods, the capital goods means

the value of which is capitalized in the books of accounts of the person

claiming the input tax credit and which are used or intended to be used in the

course of furtherance of business. Further, the income from sale of such goods

is also booked in the Books which is not personal income and the same is

considered for furtherance of business. Therefore, as per definition of Outward

supply and Capital Goods, the supply i.e. sale of Car of the Company

(capitalized goods) by the appellant, as per my view is considered as supply

made by a taxable person in the course or furtherance of business, which is

chargeable to Tax.

6.12 Further, the judgment of the Hon’bk High Court of Delhi in the case of

Panacea Biotech Limited Vs. Commissioner of Trade and Taxes {(2013) 59 VST

524 (Del.)} quoted by the appellant is also not applicable in the present case, as

the appellant have not proved at any point of time that the said Car sold for a
consideration, was not used for furtherance of their business.

16
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6.13 Thus, as per ale Nod8cation No.8/20.18-a (R ) dated 25.Ol.2018, the

appellant is liable to pay GST on the ' value that represent margin of the

supplier in supply/sale of such goods. Therefore, I am of the view that the

order passed by the adjudicating authority; in this matter is Legai uld proper.

6.14 i observe that the Appellant have failed to disclose the act:ud Taxable

value in the Ret:u=ns faed for the relevwrt period, as they fdied to disclose the
income from the sale of Car as discussed above and did not come forward at

any time to disclose this fact to the Department and paid tax. It has come to

the notice of the Department only when the Audit pointed out the same, thus

they have suppressed the facts from the Dept'tm_ent. The explangtion-2 to

Section 74(1) of the CGST Act states hat for the purposes of this Act, the

expression "suppression" shall mean non-deciaration OI' facts or information

which a taxable person is required to declare in the return, statement, report or

any other document furnished under this Act or the rules made there under
and therefore as the Appellalt have not declared ale required det:aUs in the

Returns filed for the relevant DeriocI, as per Section 74( 1), they Ire iiable to pay

the u( along with interest under Section 50(1) of the CGST Act, 2017 and

penalty under Section-74 (i)of the C(,ST/C,GST Act, 2017 read with_ Section

122(2) (b) of the CGST Act, 2017.

Short paymr©grt ©f Tax due t© difference in Thxal9l6 Value ©f Supplies
' .,,,)\\reported in ©STR-l and G§TR-38.
N va t

I f = H /Hi%\ 5 1 t i s o b s e rv e d th a t ttIL e aP P e ! I ant have short pdd the TaRa•aO un th g to

§*e::JaIr =’,'IJ'i:;:=:i':Ill:\:;:;==:’';;1=::;';'::J::'’::==
August_2017 to November_20173 thereby contravened the provisions of Section

7 of the c(IST Act 2017 and Section 37(1) of the cc,ST Act? 2017 and Section

39 of the CGST/(.-JGST ALtI 2017. By doing sc)> they have also contravened the

provisions of Section 76(1) as th,y hav, c''11''t'd tax but failed to pay to the

Government. The adjudicating authority has confumed the said amount of GST

dong with interest and penalty due to such difference found in (3STR- 1 and

(,STR_3Bp as the appellant did not sub Init any SUpporting documents/(ietalls

regarding short payment of tUC. They have also nOt submitted ' anY lnvolce9

1,dg,, and pay„„nt/ „,,„al details separately i- orde' '“) j=:lsU& that theY

have paid tax on all supplies and there is no short pamela of tax

It

6.16 The app,nant have, however, in he apped =-emora-cbl“= cx”=tended that

in the p,e,,nt case2 the onus with regard tO SUpply of goods without paY==len I
.f tax ia, n,t been discharged bY the Dept'tment, therefore’ an dlegatio=1 of

supply .f good, without payment of tax does not sustd==' Further theY jlave
17
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'oln
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relied upon the judgment of the Honl3le Tribunal in the case of Ut:kaI

Galvanbers Ltd. v/s CCR&C, BBSR-I cited at 2003(158) ELT-42(Tri-Kolkata),

wherein the sales figures shown in the Balance Sheet vis-a-vis RG-1 fiWres

have been compared for allegation of clandestine removal. However, in this

matter, the issue is not same hence the said judgment cannot be made

applicable in the present case.

6.17 1 observe that the appellant in additional submissions has submitted

that they have discharged entire tax liability and submitted certified copy of

sales regjster and GSTR-3B for the period August-2017 to November-2017

along with the statement of tax liability and payment thereof. They have further

submitted that tax of Rs.8,824/- + Rs.8,824/- for the month of August-2017

was not paid. Similarly, Tax of Rs.50,414/- + Rs.50,414/- was not paid for the

month of September-2017. However, for the month of October-2017, tax

liability was discharged in respect of all the supplies recorded in sales register.

During the month of November-2017, the appellant paid Rs.65,671/- +

Rs.65,671/-in excess to the liability computed from sales regjster. As such

August-2017 to November-2017, they paid Rs.6,433/- + Rs.6,433/- more

the liability computed under sales register.

It is observed that the appellant has provided figwes that ihey have paid

amount of Tax as per their Sales register. However, the appellant has

Kt provided comparing figures with respect to such difference arisen due to

GSTR- 1 and GSTR-3B for the relevant period. On the contrary they have simply

submitted that invoices as detailed kl the table- 1 below pertaining to JOB work

were issued before GST regime, however the details of which were inadvertently

uploaded in the month of August-2017. Further? the invoices as in table_2 were

uploaded in GSTR- 1, however, credit notes were subsequently issued for such

transactions and therefore the same did not show in c,STR-3B.

Table- 1

Invoices issued before GST however, such invoices were
uploaded in GSTR- 1 for Augpst-20 17 in advertanlly in
r/o M/s Transformer & Rectmer Ltd. , Changodar

Bill No Basic CGST SGST
03.08.2017 91 17367 243 1 .4 243 1 .4
05.08.20 17 94 22966 3215.2
06.08.2017 95 87 12.18 12.18
06.08.2017 97 10032 1404.5 1404.5

2131 298.34 298.34
7361.62 7361.62
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And with respect to the rest of ale invoices, the apI)ellant has contended that

there was excess payment of Rs.65,671/- + Rs.65,671/- ( Tot:d Rs. 12,866/-)

in the month of November-2017. 1 observe that the appellurE is 8611 not clear in

submission of their 8gures, the invoices issued before GST and .uploaded in

(}STR-1 of August-2017 is only misleading and is not acceptable, further, the

invoices were uploaded on GSTR- 1, however credit notes were subsequently

issued for such transactions and therefore, the same were not shown in GSTR-

3B is again without any suppordng docurnent, &'Id while subaattin_g that with

respect to “rest of the klvoices” the tax Bability of August and September-2017

was discharged in November-2017 is also not clear. To substtntiate their claim

they have discharged entire tax liability, the appellanE has failed to submit

.e differentid figures with speci8c reasons along with the supporting

Lcur„ents, and therefore all this leads to after thoughts which iS not

acceptable in absence of any supporting documents.

6. 19 1 further observe that the Appel Iwa have though shown ale tax payable

in GSTR-1, however not pdd the Tax amounting tO Rs.2llO7190/- [C;GST

Rs.i>052095/_ + S(,ST Rs.12052095/-1 in GSTR-3B Return for the relevant

period. It has cc;me to the notice of the Department only when the Audit

pointed out the swne7 thus they have failed to pay the tax on the declared
value in their GSTR_ 1 and faBled to properly ale the Retum_ GSTR-3B and failed

to disclose corre,.'t taxable vdue md short pdd the tax accordingly, therebY

contra.ven.ed the provisions of Section 39(1) of the CGST Act, 2017. Thus the

appeUmlt have !rnsstated the value of suppIY bY not disclosing the correct value

in GSTR_3B. Therefore J i am of the view that as the Appellant have not

dec...lared/misstated the required details in Pe GSTR-3B Returns filed for the

relevant period, they are liable to pay the tax conErmed as peT Section 74(1)’ of

the CGST /(,C,ST Acl 2017along with klterest under Section '50(1) of the

CaST/<..,C,ST Act; 2017 ZLd penalty under Section-74(1)of the C(;ST4(}GST
19

invoices uploaded h (}STR- i however, credit notes were
subsequently issued to Tarrua Dhatuuc:hyog P Ltd.

CGST SGSTBia No. Basic
204.93o 2277 204.93

134608.09.20 IHC No. 17 121.14
o 235.7126 ld 235.71

4498.0249978o 4498.02
459. 18510209.10.2017 1 C No.20 459. 18

4306 1 3875.473875.47o

197276o 17754.8 17754.8
Total 8© 1659 1 27149.25 t 27149.25
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Act, 2017 read with Section 122(2)(b) of the CGST/GGST Act, 2017. Therefore,

I am of the view that the order passed by the adjudicating authority is legal and

proper.

Bxcess az/a£Z?7ze7te a?zcg z&ezz2z ati on of inadmissible/imegt&hr m: in GSTR-3B zlis-
a-Iris GSTR-2A (invoices not rejtected in GSTR_2A) and

Excess au ailment of {rregutar iTC: as per reconciliation of ITC taken in (}STR-3B
and ITC reported tn GSTR-2A.

6.20 it is observed that the appellant have availed and utilized excess ITC of

Rs.71,132/- [IGST Rs.2,880/- casT Rs.34,126/- + SGST Rs.34,126/-] in
GSTR-3B on the basis of the invoices even though the invoices were not

reflecting in their GSTR-2A for the period 2017- 18 to 2019-20 in contravention

of Section 16 of the CGST Act, 2017 read with Rule 59 of the cc,ST Rules9

2017

6.21 it is also observed that the appellant have ava.iled excess IT(-- of

Rs.16,16,631/- (IGST Rs.7,68,127/- + c(,ST Rs.4l242252/_ + s(,JST

Rs'4224 7252/-) in their GSTR-3B against the iTC reflected/available in the
corresponding GSTR-2A for the period Fy 2017_18 to Fy 2019_20 in

to Section 16 of the CGST Act, 2017 read with Rule 59 of thetion

2017

The adjudicating

.s.71,132/- [IGST Rs.2,880/

authority has confirmed the said amount of ITC of

;ST Rs.34,126/- + SGST Rs.342126/_] and

Rs.16,16,631/- (IGST Rs.77682127/_ + C(,ST Rs.4224)252/_ + SG.ST

Rs.4,24,252/-) wrongly availed and utilised by the appellantJ ordered to be

recovered under Section 74 of the CC,ST ActJ 201/ along with interest under

Section 50(3) of the CGST Act, 2017 read with corresponding provisions of
S(3ST Act, 2017/IGST Act, 2017 and penalty under Section 74(1) of the OUST

Act, 2017 read with corresponding provisions of SGST Act, 2017/IGST Acl

2017 as applicable, as the appellant did not subnHt any documentary evidence

regardlng paYment of such inward suppIY and also not submitted any
certificate required as per para 4.1.2 of Circular No.183/15/2022_(.J.ST dated

27' 12'2022 to in support of their claim of ITC in respect of invoi des which are

not reflecting in GSTR-2A as compared to GSTR_3B mId Excess a.vailnlent of

ITC in GSTR-3B versus reported in GSTR-2A during the period FY 2017_18 to
2018-19.

6'23 The appellant in respect of Excess auaitment aM llt{uzatiott of
inacimissible/irregtIIar ITC of Rs. r 1 p 132 / _ [1(..IST Rs.22880/ _ CGST

Rs'34,126/- + SGST Rs-34,126/-] have contended that in as much as 19

lnvoices stated to have been not reflected in GSTR_2A are alleged hl the show_

20
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Cause-Notice. However, Si.No. 1 to 3, 5 to 9, 12 trId 14 i.e. in an IO Invoices are

reflecting in GSTR-2A of the relevant pbric>d. The details of which have been

provided in Annexure-F. Further, in respect of the rest of the invoi€..esl the

appellant in additional submissions have submitted that hey will provide the

certi£cate as laid do ixm under CBIC Circu IEW No. 183/ !5/2022-(,ST dated
27. 12.2022.

6.24 Further in respect of Bxcess ©tV©L{tWtertt of {fregwZezj' JTC @s per

reconciliation of Rs.16,16,631/- (!(,ST Rs.7268J127/_ + c(,ST Rs.42242252/_

+ SC;ST :Rs.4,24,252/-), the appellant have subITlitted that for the Fy 2017_189

ITC of CGST uld SGST of Rs.2,76,36,732/- as per GSTR-2A has been shown

as CGST and S(}ST of Rs.2,76,53,947/- in GS’!-R-3B. As such there is. no

significant difference. Further, with respect to tax credit of Rs.69052905/_

avdled in respect of Imported goods against the following Bill of entries as

listed hereunder, self certi8ed copies of BUls of Entry have been enciosed:

Bill of Exz' N©. and date
7
7283471 / 19.07.2018
/20.8.2018
Total.

:ETC {IRs
ni 81
242358
25 1566
6©59©5

6.25 The appellmlt have further contended that the adjudicating authority has

disallowed the iTC for non coarpbmIce of inskucdons of CBiC Circulm mld

that not found mb] contravention of he provisions of Sec'don 16 of the CGST
/(-a;#bT..}tell;,

gEn{:.=;.r.,=:r.:;::.I.T=
\'.,,_L,/Act, 2017 read with Rule 59 of the CGST Rules, 2017 and the Circular

No.183/15/2022-GST dated 27.12.2022. The conditions not fulfilled h the
said Circular include the rlon-fulfdlrnent of condidons under Section 16 of the

CGST Act 2017 also. Therefore, the contention of the appellant that the

adjudicating authority has not found any contravention of the provisions of

SectIon 16 of the CGST Act, 2017, does not hold good.

6.27 As regards9 the detdls of Invoices (GSTR-2_A_) submitted in Annexu_re-F, it

is obseIrred that the appellant have submitted detaIls in respect of 10 invoices,

however, the invoice Numbers and dates of invoices issued do not match with

the details as provided in Table-3 of the Show-cause-Notice/ impugned order.

Ther.ef,,.)re2 the credit of thOse invoices cannot be dlc)wed.

6.28 Further7 as regards copies of BatS of En_Cry submitted by are appellant,

the iTC a.vailed of Rs.62052905/_ in respect of imported goods as per the above

Bills of entry7 it is observed that in the table-6 of the SCN, the amount of
21
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Excess availment of ITC of IGST during the year July 2017 to 2019-20 is!

Rs.79682127/- and the appellant has produced certified copies of Bills of Entry

as in the table shown above for Rs.6,05,905/-. Therefore I allow the credit of

ITC of Rs.6,05,905/- against the demand confirmed of Rs. 7,68,127/- of IGST

as these Bills of entries are not reflected in the GSTR-2A being a system

generated statement of Inward supplies for a recipient.

6.29 From the above, I observe that the Appellant have wrongly availed ITC

amounting to Rs.71,132/- [IGST Rs.2,880/- CGST Rs.34,126/- + SGST

Rs.34,126/-] in GSTR-3B of the invoices which were not reflecting in their

GSTR-2A for the period 2017-18 to 2019-20 and availed excess ITC of

Rs.16,16,631/- (1(3ST Rs.7,68,127/- + CGST Rs.4,24,252/- + SGST

Rs.4,24,252/-) in their GSTR-3B against the ITC reflecting/available in the

corresponding GSTR-2A for the period 2017-18 to 2019-20, and Out of ic,ST

Rs.7,68,127/- after deducting Rs. 6,05,905/- (which is allowable as per the

Bills of entries produced as stated in forgoing paras) an amount of IGST of

Rs.1,62,222/- still remains availed in excess. This came to the notice of the

Department onIY when the Audit pointed out the same. They have not shown

the actual amount of ITC available to them in their monthly as well as

Returns. Thus the appellant have misstated and suppressed are vital

regarding availment and utilization of inadmissible ITC. As per Section

Cl) of the CGST Act,2017, where it appears to the proper officer that any tax

las not been paid or short paid or erroneously refunded or where input tax

credit has been wrongly availed or utilised by reason of fraud9 or any wilful_

misstaternent or suppression of facts tO evade taxJ he shall serve notice on the

person chargeable with tax which has dot been so paid or which has been so

short paid or to whom the refund has erroneously been made>- or who has

wrongIY availed or utilised input tax credit, requiring him to show cause as to

whY he should not paY the amount specified in the notice along with interest

payable thereon under section 50 and a penalty equivalent to the tax specifled

in the notice and the explanation-2 to Section 74(1) of Che c(,JST Act states that

for the purposes of this Act, the expression "suppression" shall mean non_

declaration of facts or information which a taxable person is required to declare

In the return, statement7 report or any other document furnished under this

Act or the rules made there under9 1 am of the view that as the Appellult have

suppressed, not declared/misstated the details in the Returns filed for the

relevant period, therefore, as per Section 74(1)? they are liable tc) pay the tax

along with interest under Section 50(3) of the c(,ST/s(IST Act2 2017 and

penalty under Section-74(1)of the cc,ST/(,(,ST ArQ 2017 read with Section

122(2)(b) of the CGST Act, 2017 and corresponding provisions of iGST.

Bar\properly,
nual

S

ri+

It
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Therefore, I am of the view that the order passed by the adjudicating authority
is !egd and proper to the above extent.

ivan-g2@gw2ene ®j' ea% zander MM on seraices by @ (}©©cds arr@@sport J£gencg {GTA}
gm res32e©& of transport@£Z®r& of g©®€gs bg road.

6.30 it is observed that the appellant have not/short pdd ale tax in respect of

transportation of goods by Road supplied by- the Goods Transportation Agency

under RCM to the tune of Rs. 12, 118/- (CGST Rs.6,059/- + SGST 6,059/-) for

the period 2017-18 and 2018-19. The adjudicating audrority has corlfirlned the

said amount in absence of tay supporting documents viz. Expense ledger,

copies of consignment note issued by Me supplier etc. along with interest and

penalty.

6.31 The contention of the appellant that the (iernand with respect to short

payment of tax in respect of Goods Transport Agency service was rdsed on the

basis of reconciliation of (}STR-3B with Prolit & Loss account. However,

department has not specified the transactions in respect of which tax was not

paid. The appellant have submitted that tax in respect of al-A service was paid

in respect of the transportation of goods by the trulsporters who were covered

by the definition . of Goods Transport Agency and issued consignment notes.

However, where the goods were trulsportec! by loading tempo / rickshaw, who

did not issue consignment note, the tax was not paid. The sample copies of

such cash vouchers in respect of transportation cjlurges paid and sunple

copies of bills wherein transporter has not issued consignment note :have been

: / '.. „.,il ':'.-" {"\ubmitkd.
/+=';>IT:=*',:q;

g.b2 From the sample documents submitted by Me appe!!tnt, it is observed
)

I

bdr L)

what amount from the total Tax conBrrned2 they have not received consignment

Notes and not paid Tax. Silnply submitting He sample copies of are documents

does not justify that they have rightly paId the tax. The payment of tax under

RCM in respect of services received by Goods Transport Agency in respect of

umlsportation of goods by Road is not{Bed ade Notification No.13/2017-CT (R )

dated, 28.06.2017 (SI.No.1). In absence of any summary of services received

Mt]..L supporting documents produced by the appelltQt, i zn of the view that

the AppeUant: is liable to pay GST on the services £eceived bY Goods Transport

Agency, to the tune of Rs. 12,118/- (CGST Rs.-6,059/- + SGST 6’059/-)

6.33 Iobselve that the AppeUaait have misstated and suppressed the materid
facts of actual amount of GST paYable UIldeT RCM on CYFA setvices in the

(.ponsignrrlent notes> they have not paid tax, however it is not forth -coming as to

+'We;:,:.Wat though the appellant has furnished cash vouchers in respect of

-’ ?/{rmlsportation charges paid ind wherei tl they have not been issuedgf
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Returns filed for the relevant period. It has come to the notice of the

Department only when the Audit pointed out the same. They have suppressed

the facts from the Department. As the Appellant have not declared the required

details in the Returns filed for the relevant period, therefore I ain of the view

that as per the provisions of Section 74(1) of the CGST/GGST Act, 2017 and

the explulation-2 to the said Section they are liable to pay the tax along with

interest under Section 50(1) of the CGST/GGST Act, 2017 and penalty read

with Section 122(2)(b) of the CGST/GGST Act, 2017. Therefore, I am of the view

that the order passed by the adjudicating authority is legal and proper.

6.34 in view of the above, the order passed by the adjudicating authority is

upheld being proper and legal. However, demand confirmed in respect of excess

availment of ITC to the tune of Rs.6,05,905/- as per reconciliation, is dropped.

Accordingly, the impugned order is modified to this extent.

7.
7.

wRmqaf nag++ q{wftv%r@nTn©dnaft++iM@rm el
The appeal filed by the Appellant stands disposed of in above terms.

#ikrqvgqfenvtwmrWWqmTq I

Attested.
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